ABSTRACT
This essay will draw a brief outline of the capitulatory regime applicable in Egypt at the beginning of the Nineteenth Century. The term capitulation refers to particular international documents arranged in caput or capitulum and affecting the rights of foreign subjects.
1 Traditionally they were perceived as bestowals of privileges granted by the Muslim leader in full sovereignty of power.
2 They were understood as unilateral grants rather than as bilateral treaties. By the Nineteenth Century these practices had crystallised into norms of customary law granting fully enforceable legal rights. This essay will address the particularities of the privileges of jurisdiction from a procedural and doctrinal analysis.
GENERAL OVERVIEW OF CAPITULATIONS IN EGYPT
Capitulatory privileges can be distinguished according to whether they were of a personal or of a commercial nature. Commercial and trade oriented rights were adapted from the barter economy of the late Middle Ages to suit the necessities of the Nineteenth Century trade market. Certain freedoms provided general principles of commercial practice. These include an expansive freedom of establishment 3 and the prohibition on discrimination against merchants of a particular nationality. 4 There was unfettered freedom to import goods and measures to limit the exportation of Egyptian goods could be enacted in so long as the measure applied uniformly to all merchants.
5
Foreigners were exempted from all taxes other than customs dues. 6 This was particularly important when the foreign community extended from a merchant based nucleus to a more numerous residentoriented community.
7 This privilege was inconsistent with traditional practice. Mustamins and other local non-Muslim citizens had not benefitted from similar fiscal rights. 8 It also led to a paradox regarding ownership 3 Pellissie du Rausas Le régime des capitulations dans l'Empire ottoman (Rousseau, Paris 1910 -1911 Mustamin and resident non-Muslim believers were subject to a variety of taxes including the Land Tax (ushur or Kharadj), the Capitation Poll of real property in Egypt. This was because foreigners in Egypt had had the opportunity to own real estate before the 1867 Firman 9 yet were always exempted from the heavy burden of property tax.
10
Personal capitulatory privileges included the right of foreigners to practice their own religion, which was interpreted in a particularly expansive manner to include the right to construct churches and wear religious garments.
11 Foreigners were also permitted to inherit property according to their own national laws of succession.
12
Foreigners enjoyed an expansive right to inviolability of domicile, whereby local authorities could enter a foreigner's domicile only in case of necessity and with the consent and presence of consular authorities. 
IMMUNITY FROM NATIONAL JURISDICTION AND LEGISLATION
The following section seeks to focus on the two pivotal aspects of the Capitulatory regime, namely the immunity from national jurisdiction and legislation. It was the immunity from national jurisdiction and national legislation more than other privileges which marked the abusive situation of foreigners in Egypt in the Nineteenth Century. In fact, if an alien resident is immune from local courts and subject to a foreign tribunal which applies foreign laws it becomes a legal fiction to consider him living in any country other than that foreign state (which oftentimes was his state of origin).
To clarify, the formal law of capitulations applicable (that expressed in formal capitulatory agreements and the law that was applicable in Istanbul) was that which had been enacted in the 1740 Capitulation or later capitulations. In the Nineteenth Century it provided that:
1)
For litigation between foreigners of the same nationality, jurisdiction was vested in the consul of the parties. Local courts would not have standing to interfere, unless the parties consented.
15
2) For litigation between foreigners of different nationalities, the dispute could be settled by local justice if both parties consented or would have otherwise been adjudicated by remittance to the respective ambassadors.
16
In an attempt to encourage parties to access local justice rather than remit the case to their respective ambassadors a system of Mixed Courts was introduced in Istanbul in 1820. It provided significant procedural advantages over traditional Muslim Courts, 17 especially as it applied legislative codes which were heavily inspired by French legislation. For litigation between a foreigner and a national citizen, jurisdiction was vested in the tribunal of the Imperial Diwan with appeal directly to the Sultan.
20
The tribunal of the Imperial Diwan 21 was a specialized tribunal, as the President was specifically appointed because of his familiarity with foreign customs. 22 The foreign litigant's position was safeguarded by additional procedural regulations, including a requirement that all incriminating evidence be authenticated documentary evidence, 23 and the compulsory presence of the consular dragoman.
24 However in these tribunals disputes on the interpretation and application of the law were rare as the judge was primarily called to resolve factual issues. 
4)
For criminal litigation with a foreign defendant, authority was vested in a Mixed Committee consisting of Ottoman officials and the diplomatic officials of the defendant's nation. Scott at 185; Lamba at 73.
23
Article 4, 1535 Capitulation.
24
Article 16, 1580 Capitulation; Brinton at 4; Lamba at 70 suggests the purpose of the dragoman's presence was primarily to help in the communications between the foreign party and the local authorities.
2 5
Scott at 187.
26
Article 42, 1740 Capitulation.
The Mixed Committee was organized as a council of arbitration, exercising more of a diplomatic rather than judicial role. As such, compensatory damages rather than criminal sentences were generally imposed. 27 In the limited instances when punishment was decreed, the execution of the judgement would be left to the Consular authority. 28 However, this "formal law" was supplemented in Egypt by a corpus of customary law 29 whose existence was perceived as indispensable and validity as irrefutable. 30 While custom usually sets general principles or specifies the interpretation of treaty documents, in this case the customary capitulatory principles overruled the capitulatory provisions in their entirety. The custom that emerged was wholly onesided as it always favoured the foreign litigant by subtracting from the local justice virtually all disputes where he was a party.
The primary modifications of custom were:
1) For civil and criminal litigation between foreigners of different nationalities, Article 52 of the 1740 French Capitulation was entirely overruled by the actor sequitur forum principle. 31 The article provided that mixed-foreigner disputes would be heard by the local justice if both parties consented or the case would be resolved by ambassadorial recourse. In practice, mixed foreign disputes were always heard by the consular tribunal of the defendant party. Mixed Courts were reluctantly accepted by foreigners and were definitively abandoned with the 1864 decision of the French Court of Appeals. Resort to the respective ambassadors in Istanbul was also rejected because it would have required the parties to travel to the capital.
32
As a consequence, parties applied to the local consuls as representatives of the ambassadors. In choosing between the two different consuls, that of the defendant and that of the plaintiff, the former was favoured because the defendant's consul offered certainty of competence (the defendant's consul could not refuse jurisdiction) and certainty of execution (the defendant consul was the sole authority empowered to execute the sentence). 33 Objectively, subtracting these mixed foreign disputes from local justice would hardly offend Egyptian sovereignty, for the overall bearing of these cases on Egypt was likely to be minimal. Egypt might have been the locus of the disputes, but the interests at stake would probably have been of foreign ownership.
2)
For civil ligation between a foreigner and a national citizen jurisdiction was vested in the tribunal of the Imperial Diwan under Article 26 of the 1740 Capitulation. As the Imperial Diwan was located in Turkey, access for Egyptian parties was limited. Therefore Egyptian Mixed Courts were introduced in 1839. The instauration of these courts did not affect the substance of the capitulatory arrangements, for it was a change in terminology rather than substance.
The Mixed Courts established in 1839 were composed of an equal number of Egyptian and foreign arbiters chosen by lot from the merchant communities of Alexandria and Cairo. 34 Several rules of procedure safeguarded the foreign litigant with additional protections.
32
Dykmans at 54; Lamba at 68.
33
Scott at 191; Meyer at 68; Dykmans at 54; Lamba at 68. Certainty of execution was relevant because for example, the defendant's consul could refuse to enforce the judgment of a different consular tribunal (i.e. that of the plaintiff).
In practice these procedural requirements were abused by foreign powers, as in all cases where consular cooperation was required, the consul had an easy opportunity to eviscerate the whole process of any efficiency. For example, a procedural obligation required the consul to grant leave to the consular dragoman to attend the litigation 35 and entrusted in the consul the sole authority to enforce the judgment. 36 As a consequence the consul could easily delay or prevent the administration of justice by refusing to grant leave for the dragoman to attend. 37 As the dragoman was himself immune from local jurisdiction and accountable only to the consul, local administration lacked any authority to ensure the dragoman's presence.
In many instances the consul would also refuse to grant leave for the dragoman to attend without having evaluated the merits of the case. This was the equivalent of creating a preliminary assessment of the merits, thus lengthening the litigation.
The consul would also often refuse to enforce the judgment without having accurately heard the evidence against his national, thereby creating a further stage of litigation after a native litigant had succeeded in the local courts.
38
These inconveniences created a multilayered administration of justice, with certain stages where resort to the consulate or the consular tribunal became necessary. It is understandable why whenever the disputes were urgent even local litigants would have preferred a single trial at the consular tribunal rather than a protracted litigation in several venues.
39
The practice of having disputes with local plaintiffs and a foreign defendant adjudicated by consular courts rapidly crystallised into a customary norm. This solution could be justified under a strict application of the actor sequitur forum principle. If the objective was to permit 58; see also Brinton at 7 describing the impracticalities of the election process, if arbiters had to be chosen from the many different ethnic and religious communities present in Egypt. defendants access to the court of their choice, then permitting a defendant alien's resort to his own tribunal is understandable. However, the customary norm also permitted a foreign plaintiff to sue a native defendant in the consular tribunal. It is in this instance that the customary norm becomes discriminatory and not legally justified. In fact, the result was paradoxical. A privilege of jurisdiction which had originally been granted to avoid foreign parties from the unfairness of being tried in local courts, was now applied so as to disfavour national citizens which would themselves be tried by alien courts.
3)
For criminal litigation between foreigners and local litigants, the capitulations would have vested authority in the Mixed Committees composed of joint local and foreign representatives. Customary practice divested this mixed tribunal and made criminal disputes a field of exclusive consular jurisdiction.
Certain scholars suggest that substituting consular tribunals for local courts in cases of criminal jurisdiction was the consequence of the inviolability of a foreigner's domicile coupled with the exclusive authority of consuls to enforce judgments.
40
Consular authorities also enjoyed considerable discretion over police forces in Egypt. A foreigner caught in flagrante delicto could be arrested by local authorities although notice of the arrest had to be immediately reported to the Consular authority and the case would then be tried by consul. Where the foreigner had been arrested without the consul's consent, the consul could order immediate liberation and commence proceedings against the police officers for wrongful arrest. 41 Unsurprisingly, this meant foreigners were only arrested at the consul's request. As a consequence of the difficulty for local justice to apprehend a foreign criminal, and the lenience of certain consulates to try their own nationals Egypt became, according to a scholar, the land where "assassins roamed free. The consequence of vesting consular tribunals with criminal jurisdiction and allowing consuls a large scope of autonomy to prosecute crimes and torts meant that the very sovereignty of the nation was undermined. The internal administration lacked the judicial authority to legislate and enforce the regular laws of the land upon foreigners.
In conclusion, custom affected the general capitulatory framework of adjudication by providing that:
1)
All litigation between foreigners of the same nationality was tried by the foreigner's consul.
2) All litigation between foreigners of different nationalities followed the actor sequitur forum principle and was tried by the defendant's consul.
3) Civil or commercial law suits brought by a national citizen against a foreigner, were adjudicated only by the foreigner's consul.
4)
Civil or commercial law suits brought by a foreigner against a national citizen, were adjudicated only by the foreigner's consul.
5)
All criminal jurisdiction for cases involving foreigners was assessed under the actor sequitur forum principle, and in all cases excluding local jurisdiction.
own nationals who for "Mauvaise conduit et par ses intrigues pourrait être nuisible au bien générale." He was also granted authority to prosecute crimes (prévu par les traites ou autorisés par les usages). This clarifies how consular authorities retained a general policing power of foreign nationals, so that "assassins roamed free" should really read "assassins roamed free from local justice, but were still accountable to their own foreign consulate," in Lamba at 50; Meyer at 84.
43
Lamba at 77-78; Dykmans 58.
CAPITULATIONS IN EGYPT IN THE NINETEENTH CENTURY
The capitulatory regime in Egypt in the Nineteenth Century was clothed in legality. It enacted abusive and discriminatory practices disfavouring the local litigant vis-a-vis the foreigner but always with reference to general principles and practices of law. In this final analysis of the regime, I will address certain salient aspects of the exercise of consular jurisdiction which remain relevant in the modern world despite the demise of capitulations in Egypt.
The following section seeks to briefly delineate the consular tribunals' subject matter jurisdiction, and certain relevant procedural aspects including the right to appeal and the application of the actor sequitur forum principle.
i. Jurisdiction of the Courts
Consular courts enjoyed almost universal subject matter jurisdiction over disputes where one party was a foreigner. This included sectors which are generally reserved to national courts because of the strong national interests involved. For example, granting consular courts the ability to hear disputes over real estate adversely affected the rise of credit financing or mortgage systems in Egypt. The ability to trade in real property was also hindered by the disparate and conflicting standards of the many separate consular tribunals.
44
A consequence of the extensive subject matter jurisdiction of consular courts was that foreigners enjoyed an almost complete immunity from the application of Egyptian law. 45 Most consular tribunals only permitted extra-territorial appeals. The appealing court would lie at Istanbul for the British consular tribunal, Aix was the venue for French appeals, Ancona for the Italian Kingdom and Athens for the Greek Kingdom. 47 The inconvenience for a local litigant to seek appeal made consular decisions virtually beyond review.
48
What is more, even between two foreign litigants this procedural posture operated anomalously. In the case where two foreign plaintiffs had been tried by the consular tribunal of one of the two parties they would still enjoy the right to appeal the judgment at their own national appellate court. As there was no hierarchy of appellate tribunals, if the appellate tribunals decreed different judgments there was no way to decide which of the two appellate judgments to enforce.
49
The principle of actor sequitur forum was the main development of custom over the traditional capitulatory jurisdictional scheme, encroaching in a field which the Ottoman Empire had purposefully excluded from the scope of capitulatory concessions. The frequency with which the maxim was invoked by foreign litigants would presuppose its efficiency as a principle of law. However, commentators have highlighted many flaws in its application in both mixed jurisdiction as well as litigation amongst foreigners.
Procedurally actor sequitur forum entailed a high degree of administrative inefficiency. Joinder of multiple defendants of different nationalities was not permitted, 51 and where a party served a counterclaim it was litigated at the tribunal of the party on whom the counterclaim was being served rather than at the tribunal which had already been vested with jurisdiction for the original action.
52 Furthermore, if new property or evidence became available it could only be adjudicated by the consulate seized of the property by an extension of the principle. 53 In practice, it meant that contractual parties were often uncertain in the case of a dispute as to which law applied, as it depended on which party was the defendant. This was, understandably, the form of unpredictability which discourages reliance and respect for the law. ii.
Justifications for the Extension of Customary Capitulatory Law in Egypt
Having outlined the general framework of the customary regime applicable in Egypt including the scope and extent of consular jurisdiction, the following section addresses some of the reasons given by contemporaneous scholars to justify this deviation from the traditional capitulatory agreements. Many scholars concur that national courts in Egypt were perceived as unsuitable for foreign disputes because they administered a law which was seen as outdated when compared to the foreign codes of law.
55 When French codes were later largely re-enacted in Egyptian Dykmans at 56.
54
Hoyle at 7; Lamba at 79; Dykmans at 55; Brinton at 6; All authors agree on the absurd commercial result whereby parties strove to provoke suit before their own consul.
55
Article 56, 1740 French Capitulation; Dykmans at 56; Cannon at 41; Hoyle at 8; du Rausas at 248-250.
legislation, the worsening financial conditions desisted foreign litigants from entrusting adjudication of matters to the local administration. Professor Cannon suggests the Egyptian "impecuniosities" and the foreigner's fear for economic debacle provided the stimulus to vest all disputes in a familiar system of law.
56
If one concludes that local courts were excluded because of their inefficiency, Ottoman courts in Istanbul because of the inconvenience of travelling overseas to have cases heard, then the only viable alternative would be local consular jurisdiction. 57 A cynical view would suggest that this was the original objective of foreign powers; to take advantage of the Egyptian Khedive's "want in vigilance" and "heedlessness in failing to resist" and substitute a foreign system of justice.
58 Jurist Georges Meyer provides a more neutral assessment, suggesting that the codified capitulatory texts were never meant to have a uniform application throughout the Ottoman Empire, but were general standards which the local social and economic differences of each constituent part could affect.
59
iii.
Analysis of Capitulatory Privileges
Having addressed the extent of the customary capitulatory privileges, and analysed the possible justifications for this development, this final section seeks to evaluate the system in light of objective goals of efficiency and equity. With minor exceptions, it is uncontested that capitulations were abusive intrusions in Egyptian national sovereignty. 60 Yet criticism distinguishes between the doctrinal elements, such as the deficiencies of customary law, and the factual elements, such as the fairness with which consular tribunals operated. Meyer at 139-141, 162. 60 Only Gavillot at 322-401, attempts to support the view that capitulations did not affect Egyptian national sovereignty.
iv. Criticism of the Customary Capitulatory Regime in Doctrine 61
Many scholars concur that the insistence with which foreigners claimed particular privileges was an inequitable reliance on capitulatory texts.
62
It was inequitable as these were concessions granted in different contexts which the changing social conditions should have rendered obsolete. It was also inequitable that privileges which originally had a minor impact on national sovereignty (when the foreign community was minimal) 63 became significant encroachments when the community expanded and the jurisprudential conception of the law shifted towards territoriality. He therefore concludes that an analysis of the legitimacy of capitulations should assess both the textual and the customary aspect. He also challenges the view that custom can be abusive per se for custom only evolves gradually with the acquiescence of both parties. He challenges the conception of customary law as a unitary body, for he asserts that local and national custom existed, as well as custom derived from Europe and custom which originated from universal merchant practices.
See also Lamba at 6, who suggests that the corpus of customary law rather than re-defining the law, simply applied exemptions in the field of jurisdiction, taxes and property law in so incoherent a manner to form "anarchie judiciarie."
Christophe at 12, Dykmans at 7-8, quoting Lord Milner's statement that Egypt had become the "land of paradox" amongst other reasons because it permitted outdated practices which no longer bore their original purpose, and whose endurance despite changing conditions mystified Western scholars.
63
See Lamba at 30, suggesting that in 1613 there were at most 50 French and Venetian merchants in Constantinople. These numbers would be greatly increased with the influx of European emigration to the Levant during the Nineteenth Century.
64
Christophe at 35; Meyer at 42; Lamba at 30 suggesting capitulations at first served a commercial justice, with almost all disputes between a limited number of merchants on short business trips and unable to purchase real property. This exercise of sovereignty did not hinder the Sultan's sovereignty.
Therefore, while permitting foreign merchants in the Fifteenth Century to adjudicate their own trade quarrels independently was justifiable, permitting foreigners to determine questions of residence and permanent habitation in the Nineteenth Century was inequitable, 65 even if the same provision was invoked to justify the exercise of the right.
Scholars have been more cautious in determining whether the customary corpus of law violated international law. 66 Clearly, the 1740 French Capitulation was a lawful international agreement, 67 and many influential scholars regard the customary extensions justified by the tacit acquiescence of the Egyptian government. Others suggest that the customary modifications, which might have had a doubtful legal validity at first, came to acquire legally binding force as customary principles.
68
This would find legality in ex posto facto recognition of their widespread application rather than on a notion of consent. A final strand of scholarly writings purports that customary principles were a lex specialis which overruled the codified text of the capitulations, 69 or else, the creation of the customary rule marked the desuetude of the former capitulatory provision. While assessing lawfulness of capitulations, the intertemporal rule should be considered, so that the standard should be the law at the time of capitulations. 72 Yet, in the Nineteenth Century there would be no physical territory upon which the extra-territorial jurisdiction could objectively apply. 73 Considering the consulate an extra-territorial appendage of the state would not allow the notion of extra-territorial jurisdiction for all matters which would have arisen outside the premises of the consulate. These would have been almost the entirety of the cases heard by the consul tribunals.
74
In conclusion, the justifications advanced to legitimise the customary body of law seem tenuous. Egypt repeatedly attempted to curb foreign privileges but was politically coerced into accepting the status quo.
75 Thus any conception based on Egypt consenting or acquiescing is unrealistic. Assessing the customary practices under a purposive rather than a legal understanding reveals the same unconvincing result. Jurisprudentially, the capitulations furthered territoriality of the law, but this was not an objective either Egypt or the Ottoman Empire was pursuing, but quite the contrary.
76
In conclusion, even assuming the legality of the customary modifications, its operation as a body of law was clearly inequitable. 77 left Egypt powerless to tax a wealthy portion of its residents, without authority to enforce criminal laws against a whole section of society, with no jurisdiction over commercial affairs of an international dimension and without the possibility of ensuring a just solution for its own citizens' disputes with foreigners.
78
v.
Criticism of the Capitulatory System in Practice
Regardless of the legitimacy of capitulatory custom, most criticism for the regime of capitulations arises from the abusive exercise of these rights by consular tribunals. 79 While many scholars recognise that the consular tribunals of the major powers offered a scrupulous and just administration the practice was not uniform.
80
The exercise of jurisdiction was especially abusive in bankruptcy cases, where claimants sought consular jurisdiction to avoid the consequences of insolvency and taxation, even if they had lived in the local country taking full advantage of its institutions their whole lives. 81 Possibly, practice only exemplified the fallacies of a system which was inevitably prone to abuse because of its particular framework. The difficulty of seeking appellate review meant that consular tribunals had almost unfettered freedom to adjudicate. The choice of the consul as the administrator of justice rather than an independent (even if foreign) judicial officer also meant that the exercise of jurisdiction was inevitably tied with political considerations. 82 The rigid application of actor sequitur Cannon at 44, asserts how the consul was often petitioned to commence action against the local government to recover unfruitful investments.
forum also meant that consulates could easily collude to hinder a local litigant's claim by transferring goods and properties between themselves, thereby forcing the applicant to begin a new law suit at each different consular court.
83
However, all these considerations have ignored the legitimacy of consular tribunals as a judicial organ per se. In fact, consular tribunals were inherently undemocratic. An unelected (in both Egypt and the country of origin) unrepresentative and unaccountable foreign consul had the authority to bind the local population while applying foreign law.
84
The consul exercised his authority in clear violation of the principle of separation of powers as he was entrusted with legislative duties, enforced the judgment as the executive officer and adjudicated the dispute.
85

CONCLUSION
The regime of capitulations was an important element of the interactions between the Eastern and the Western world from the early Middle Ages until the beginning of the Twentieth Century. An analysis of the regime evinces many of the prejudices that have plagued the Western world in their misunderstanding of Islamic law and culture. In this sense, the demise of the regime was a step forward in permitting the development of equalitarian relations between Western and Muslim states.
Yet, has this goal been achieved? Have western citizens and nations really dealt with Muslim states on an equal footing?
The political rather than legal pressure the consul could exert would often compel local governments to pay outs which it had no authority to review. 
